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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL 7Ty~

- PRINCIPAL BENCH, NEW DELHI

ORIGINAL APPLICATION NO. 176/2022

IN THE MATTER OF:

AMAN CHAUDHARY «.APPLICANT
VERSUS

UNION OF INDIA AND ORS. ...RESPONDENT(S)

ADDITIONAL AFFIDAVIT ON BEHALF OF THE RESPONDENT
NO.-4, UTTAR PRADESH POLLUTION CONTROL BOARD, IN
COMPLIANCE TO THE ORDER DATED 28.03.2025 PASSED BY

THE HON'BLE NATIONAL GREEN TRIBUNAL. PRINCIPAL
BENCH, NEW DELHL. |

\/

I, Amit Mishra, aged about 44 years, S/o Shri D. P. Mishra
presently posted as Regional Officer, Uttar Pradesh Pollution Control
Board (hereinafter UPPCB), Kanpur, do hereby solemnly affirm and state
on oath as under: \_

1. That I, the deponent in the official capacity mentioned above, am

AR PN
ZORAREN - i
‘ Y ; competent and authorized to swear this affidavit.

acquainted with the facts and circumstances of the case and as such

1/ 3 £ Vijai Kumar
+ A Viiai Kumar
s Vil Advosals ) 1T i
Q C Kanpurt(‘t_};:';’;‘) b
“E‘;,kR.No.eb{h,;,-,.. “~J// That I state that the contents of the present affidavit have been
VA .ﬂj““%‘}/{/
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drafted by my counsel on my instructions and the contents of the
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same are true to my knowledge and nothing material has been

concealed therefrom.L

3, That this Hon’ble National Green Tribunal, Principal Bench, New
Delhi (hereinafter Hon’ble Tribunal) vide its order dated
28.03.2025 has directed the UPPCB to filed an additional affidavit
giving details regarding the methodology of computation of
Environmental Compensation (EC) Rs. 4,29,37,500/-, imposed
upon Respondent No.6, M/s Vaishnavi Ehterprises.

-

(?y *‘L"N\ That it is pertinent to mention here that vide its office order letter

gt A'-“a O}\ \

o
" “‘ { ‘\ number H80639/Vidhi/OA-171/22/2022 dated 02.09.2022 UPPCB

A g N O < ‘
(\; i A \? ‘I% lhas imposed an EC amounting to Rs. 4,29,37,500/- against
/ "Respondent No. 6 for carrying out mining activities for 1145 days

: Qj?{”(f without obtaining Consent to Operate under the Water (Prevention

and Control of Pollution) Act, 1974 and Air (Prévention and
Control of Pollution) Act, 1981.

A copy of the letter dated 02.09.2022 is being annexed herewith
and marked as Annexure R4/1. k/

5. That the abovementioned impugned order has been set aside by the
Hon'ble High Court of Judicature at Allahabad, Lucknow Bench,
Lucknow in the matter of WRIT - C No. - 6812 of 2022, M/S
Vaishnavi Enterprises through Proprietor Nagendra Singh and Anr.

Versus State of Uttar Pradesh through Secretary Department of

/



Geology and Mining and Other, vide order dated 30.09.2022 due to
not affording an opportunity of hearing to the Petitioner prior to
imposition of Environmental Compensation. /)

A copy of the order dated 30.09.2022 is being annexed herewith
and marked as Annexure R4/2. .

6. That further, in compliance to the order passed by the Hon'ble High
Court, UPPCB has issued show cause notice vide letter number
H85021/C-2/NGT OA No-176/22 dated 02.12.2022 thereby calling
upon the Proprietor for imposition of compensation of Rs.
4,29,37,500/- towards illegal extraction of sand as no Consent to
Operate was obtained from the UPPCB. %

In response to the aforesaid show cause notice the

Respondent No.6 has given a reply dated 03.01.2023 whereby the

period of mining has been stated as 816 days, but no authentic

0 RS ) £
al *”“f._&,ﬂﬁi&ﬂ P /(-nining of 1145 days has been calculated as per the period
\ \\ . J,;:f .":",n
\\5" ;}3,7%::2«; =77 contained in the permit form issued by the mining department.
\\‘? ___,‘,id“”;:“

Copies of the letter dated 02.12.2022 and reply dated 03.01.2023 is

collectively being annexed herewith and marked as Annexure

R4/3.

7. That the joint inspection has been carried by the committee
constituted in compliance to the order dated 07.03.2022 passed by

this Hon'ble Tribunal. As per the report and records dated

\/
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02.04.2022 the work of sand mining was done by the Respondent

No.6, M/s Vaishnavi Enterprises, for a total period of 1034 days

from 07.04.2018 to 03.02.2021 and for 111 days from 13.12.2021

t0 02.04.2022, i.e,, for a total of 1145 days: ~ /(_

1. The UPPCB vide its letter no.-H87882/C-2/NGT OA-
176/2022 dated 30.01.2023 has sent a notice regarding
issuance of EC of Rs. 4,29,37,500/- for carrying out the
mining activates for 1145 days without obtaining Consent to
Operate under the Water (Prevention and Control of
Pollution) Act, 1974 and Air (Prevention and Control of
Pollution) Act, 1981. The methodology of computation of

EC is as under: b

I. VIOLATION PERIOD:
(a) The Violation with respect of the without

obtaining prior consent (water/air) in the present
matter persisted for 1034 days (from 07.04.2018
to 03.02.2021). & o
(b) That additionally, the violation was for 111 days
(from 13.12.2021 to 02.04.2022).
Total violation periods = 1034 + 111 = 1145 days.
II. BASIS OF CALCULATION:

That the formula prescribed for calculating

environmental compensation (EC) is as follow:

Formula- EC =PI x N X R xS XLF £

PI (pollution index) = 80 (Average Pollution Index for
Red Category Industry),

N (Number of days) = 1,



312

R (Penalty in Rs) = 250 (Factor in Rs for EC),

S (Factor for Scale of operation) = 1.5 (Large),

LF (Location Factor) = 1.25 for population between 1

to 5 million.)
The penalty of violations per day is Rs. 37500/-
Total EC = Rs. 37500/-per day x 1145 days A
= Rs. 4,29,37,500 /-

That on basis of the formula the UPPCB has calculated
the total Environment Compensation of Rs. 4,29,37,500 /-
A copy of the letter dated 30.01.2023 is being annexed

herewith and marked as Annexure R4/4.

L -

That further it is also worthwhile to mention here that vide its order

dated 25.09.2024 the Hon'ble High Court of Judicature at

R ‘-‘v:'isNO - 1643 of 2023, M/s Vaishnavi Enterprises through Proprietor
Nagendra Singh and Anr. Versus State of Uttar Pradesh through

Secretary Department of Geology and Mining and Other, has
passed the following direction:  \__~

“In the meantime, action by which the U.P. Pollution Control
Board has levied Environmental Compensation on the petitioner
shall remain in abeyance, however, without prejudice to the
National Green Tribunal to take such action as may be permissible
in law or any other authority also to take such action as may be
permissible in law in respect of the subject matter in issue."

A copy of the order dated 25.09.2024 is being annexed herewith

and marked as Annexure R4/5. -
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. ing Affidavit
9. That the Annexure annexed to the present accompanying Affid

are true copy of their respective originals.

10. That the present Additional Affidavit on behalf of the Respondent
No.-4, Uttar Pradesh Pollution Control Board, is being submitted

before this Hon’ble Tribunal for kind perusal and consideration.

VERIFICATION:

Verified at Kanpur Nagar on this the 25" day of April, 2025 that the

contents of above affidavit are trye gr{d correct to my knowledge based on

-
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Neutral Citation No. - 2022:AHC-LKO:56917-DB

Court No.3 456 F\_Y_\M 9

Case :- WRIT - C No. - 6812 of 2022

Petitioner :- M/S Vaishnavi Enterprises Through Proprietor
Nagendra Singh And Anr.

Respondent :- State Of Uttar Pradesh Through Secretary
Department Of Geology And Mines And Others

Counsel for Petitioner :- Pushpila Bisht,Ruchir

Counsel for Respondent :- C.S.C.,Ashok Kumar Verma

Hon'ble Attau Rahman Masoodi.].
Hon'ble Om Prakash Shukla,].

Heard Ms. Pushpila Bisht learned counsel for the petitioner
and Sri Ashok Kumar Verma learned counsel who has put in
appearance on behalf of the opposite party nos. 3 and 4.

The petitioner has assailed the penalty order passed by the
U.P. Pollution Control Board against the petitioner who
carries on mining business under a lease granted to him.

Learned counsel for the petitioner has primarily argued
that the impugned order of penalty imposing a heavy
financial liability has proceeded without issuance of a prior
notice to the petitioner. On this limited aspect, the
instructions were called for and it is undisputed that no
notice whatsoever was issued to the petitioner prior to
passing of the impugned order on 2.9.2022.

Learned counsel appearing for the U.P. Pollution Control
Board has informed that the proceedings against the
petitioner are also pending before the NGT at the instance
of some complainant wherein notices on the complaint
filed have already been issued to the petitioner.

The petitioner in reply to such a statement has informed
that he has already put in appearance before the NGT and
the matter is fixed on 9.1.2023. It is not the case before us
that the impugned order has come to be passed on the
basis of a prior opportunity granted by the NGT, therefore,
the legality of the impugned order hinges on the ground of
opportunity which was denied.

Once learned counsel for the U.P. Pollution Control Board on
the basis of instructions concedes that no notice was
issued to the petitioner prior to the passing of impugned
order, we would not approve of the action taken against
the petitioner for imposition of such a heavy penalty. Rule
of opportunity is fundamental to all the proceedings
having civil consequences.

The impugned order thus deserves to be set aside on the
ground of denial of opportunity alone with the liberty open
to the U.P. Pollution Control Board to proceed against the
petitioner afresh with the issuance of notice, if so chosen.

7



Accordingly; r1| vpugned order is set aside and the writ
petition is allowed. The opposite parties are left at liberty
to proceed against the petitioner by issuing a notice to
which the petitioner shall submit a reply not later than a
period of two weeks from the date of receipt of notice.

The petitioner undertakes to co-operate with the
proceedings and shall not evade appearance or submission
of reply in the proceedings drawn, if any.

With the aforesaid observations, the writ petition is
accordingly disposed of.

Order Date :- 30.9.2022
kanhaiya
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Annexure-4 UTTAR PRADESH POLLUTION CONTROL BOARD
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Court No. - 2 3162 m\wm;

Case :- WRIT - C No. - 1643 of 2023 o

Petitioner :- M/S Vaishnavi Enterprises Thru. Prop. Nagendra Singh And
Another

Respondent :- State Of Uttar Pradesh Thru. Secy. Dept. Of Geology And
Mining And Others

Counsel for Petitioner :- Pushpila Bisht,Ruchir

Counsel for Respondent :- C.S.C.,A.S.G.I.,Ashok Kumar Verma,Chandra
Shekhar Pandey

Hon'ble Rajan Roy,J.
Hon'ble Om Prakash Shukla,J.

Heard Sri Jaideep Narain Mathur, learned Senior Advocate,
assisted by Ms. Pushpila Bisht and Mr. Ruchir, counsel for the
petitioner as well as Sri Ashok Kumar Verma, learned counsel
appearing for U.P. Pollution Control Board and the learned
Addl. C.S.C., and perused the record.

So far as jurisdiction of U.P. Pollution Control Board to impose
environmental compensation, is concerned, this matter is
engaging attention of the Court to Writ-C No. 4816 of 2024,
Suez India Pvt. Ltd. v. Uttar Pradesh Pollution Control
Board & ors., wherein we have passed the following interim
order:

"1, Heard Shri Jaideep Narain Mathur, learned Senior Advocate assisted
by Ms. Aprgjita Bansal, learned Counsel for the petitioner, Shri Asit
Srivastava, learned Counsel for the opposite party no.1, Shri Rishabh
Kapoor, learned Counsel for the opposite party no.2, Shri Namit Sharma,
learned Counsel for the opposite party no.3 and learned Standing Counsel
for the State.

2. The issue involves in these proceedings is as to whether U.P. Pollution
Control Board has statutory authority to award Environmental
Compensation and make the petitioner liable for the same, that too
without any opportunity of hearing.

3. Learned Senior Counsel for the petitioner relies upon a judgment
reported in 2022 SCC OnLine SC 120 : Kantha Vibhag Yuva Koli Samaj
Parivartan Trust and others Vs. State of Gujarat and others, wherein it
has been held that such power vests in the National Green Tribunal, which
cannot be abdicated or delegated to any administrative expert committee.
The ratio of the decision according to the learned Senior Counsel
appearing for the petitioners is that such adjudicatory power referable to
Sections 14, 15, 16 and 17 of National Green Tribunal Act, 2010 cannot
be delegated or abdicated to the U.P. Pollution Control Board nor can the
U.P. Pollution Control Board usurp such power which vests statutorily in
the Tribunal constituted under the National Green Tribunal Act, 2010.
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(W.P. (civil) 3@6,, 2012, Paryavaran Suraksha Samiti and another
Vs. Union of ¥di others), wherein National Green Tribunal directed
the Central Pollution Control Board (CPCB) to take penal action for
failure against those accountable for setting up and maintaining Sewage
Treatment Plants (STPs), Common Effluent Treatment Plants (CETPs) and
Effluent Treatment Plants (ETPs), in pursuance of which CPCB has
prepared a 'Methodology' for Assessing Environmental Compensation and
Action Plan to Utilize the fund. CPCB has started levying Environmental
Compensation against defaulting industries including Common Bio-
Medical Waste Treatment Facilities Methodology developed or calculating
Environmental Compensation enclosed for ready reference, however, we
do not find any such authorization by CPCB to the U.P. Pollution Control
Board in this regard for levying Environmental Compensation.

5. Moreover, the issue is under what authority of law it is permissible
specially in view of the decision of the Supreme Court as referred
hereinabove, which is subsequent to the aforesaid letter and the
directions, if any, of the National Green Tribunal dated 28th August, 2019
issued in O.A. No. 593 of 2017.

6. It is an issue to be considered as to how far directions issued in the
aforesaid case on 28th August, 2019 would apply in view of the
subsequent decision in the case of Kanta Vibhag Yuva Koli Samaj
Parivartan Trust (supra). Moreover directions do not contain any specific
order empowering the CPCB or U.P. Pollution Control Board for levying
Environmental Compensation although it does speak of remedial action.
Even if it did, the question is how far it is applicable now in view of the
subsequent decision of the Supreme Court.

7. Apart from the above, it is the case of the petitioner that in fact it is only
the Operator of the Sewage Treatment Plants, which in fact belongs to the
U.P. Jal Nigam represented by Shri Rishabh Kapoor, Advocate and
Environmental Compensation, if any, would be leviable against the U.P,
Jal Nigam.

8. Let pleadings be exchanged by the parties.
9. List in the 3rd week of July, 2024.

10. In the meantime, action by which the U.P. Pollution Control Board has
levied Environmental Compensation on the petitioner shall remain in
abeyance, however, without prejudice to the National Green Tribunal to
take such action as may be permissible in law or any other authority also
to take such action as may be permissible in law in respect of the subject
matter in issue. "

We, therefore, provide the benefit of the above interim order
dated 29.05.2024 passed in the said case on the same terms to
the petitioner in the present case also, so far as imposition of the
environmental compensation is concerned.

List this case in November, 2024, alongwith connected matters.
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affidavit. 31064

(Om Prakash Shukla, J.) (Rajan Roy, J.)

Order Date :- 25.9.2024
A.Nigam



